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ALAN DA VIS, Executor 
Plaintiff, 
vs. 
STATE OF OHIO 
Defendant. 
IN THE COURT OF COMMON PLEAS 











CASE NO. 312322 
JUDGE RONALD SUSTER 
MEMORANDUM OF STATE OF OHIO 
RELATIVE TO EXPERT REPORTS 
RELATIVE TO OHIO CIVIL RULE 16 
LOCAL RULE 21.1 
Now comes the State of Ohio by and through its counsel, William D. Mason, Cuyahoga 
County Prosecutor and Marilyn B. Cassidy, Assistant Prosecutor, and submits herewith its 
Memorandum of Law relative to expert reports, Ohio Civil Rule 16 and Local Rule 21.1 as 
requested by the Court. 
'----
Respectfully submitted, 
WILLIAM D. MASON 
CUYAHOGA COUNTY PROSECUTOR 
Assistant P secuting Attorney 
Justice Center 81h Floor 
1200 Ontario 
Cleveland, Ohio 44113 
(216) 443-7785 
MEMORANDUM 
INTRODUCTION AND FACTS 
At a status conference held by the Court on October 21, 1999, the Court was prepared to 
set new deadlines for submission of expert reports. There arose between the parties a dispute as 
to the proper sequence of submission of those reports in view of the new January 31, 2000, trial 
date and the exhumation of the remains of Marilyn Sheppard. The initial case management order 
provided that plaintiffs expert reports be submitted by May 5, 1999. However, plaintiffs 
reports were not provided until late July, 1999. Thereafter, the State of Ohio requested a 
continuance of the trial for the purpose of exhuming the body of Marilyn Sheppard and to allow 
time for preparation of it's own expert reports. Accordingly, the Court granted a continuance 
and set a new trial date of January 31, 2000. Both plaintiff and defendant had experts present at 
that exhumation on October 5, 1999. 
The plaintiff now contends that it is the State's responsibility to respond to its first set of 
expert reports and that the plaintiff in tum may, in essence rebut the State's rebuttal reports. The 
State of Ohio asserts that the plaintiff must first submit its complete expert report as this civil 
action is governed by the Ohio Rules of Civil Procedure and specifically, Ohio Civil Rule 16 and 
Local Rule 21.1. 
LAW AND ARGUMENT 
Ohio Civil Rule 16 provides in pertinent part: 
Rule 16 pre-trial procedure: 
In any action the Court may schedule one or more conferences before 
trial to accomplish the following objectives: 
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.. (5) the exchange ofreports of expert witnesses to be called 
by each party: ... 
Further, Cuyahoga County Common Pleas Court Rules of the General Division provide: 
R. 21.1 Trial Witnesses 
Part One - Expert Witnesses: 
(A) Since Ohio Civil Rule 16 authorizes the court to require counsel to 
exchange the reports of medical and expert witnesses expected to be called 
by each party, each counsel shall exchange with all other counsel 
written reports of all medical and expert witnesses expected to testify 
in advance of the trial. The parties shall submit expert reports in accord 
with the time schedule established at the case management conference. 
The party with the burden of proof as to a particular issue shall be required to first 
submit expert reports as to that issue. Thereafter the responding party shall submit 
opposing expert reports within the schedule established at the case management 
conference. (Emphasis Added). 
Upon good cause shown the Court may grant the parties additional time within which to 
submit expert reports. 
(B) ... It is counsel's responsibility to take .... measures, for procurement 
of supplemental reports , to make sure that each report adequately sets forth the 
experts opinion. However, unless good cause shown, all supplemental reports 
must be supplied no later thirty (30) days prior to trial. The report of an expert 
witness must reflect his opinions as to each issue on which the expert will 
testify. An expert will not be permitted to testify or provide opinions on 
issues not raised in his report. (Emphasis added). 
The majority of relevant case law addresses the question of admissibility of expert 
testimony where reports have been submitted beyond the deadline set by the court. However, the 
Eighth District Court of Appeals has consistently upheld the plain meaning of the rule. See 
Dolan v .Cleveland Builders Supply Co., (Ohio App. Eighth Dist. (1993) CA No. 62711. See 
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also Weyls v. University Hospitals , Ohio App. Eighth Dist. 1994). The court stated further in 
Rice v. Johnson. Ohio App. Eighth Dist. 1993, CA 63648, "The plain meaning of the language 
cannot be genuinely disputed." 
CONCLUSION 
The proper sequencing as to submission of expert reports is abundantly clear under Local 
Rule 21.1. The party having the burden of proof as to each issue shall first submit its report by 
the date set by the court. It is counsel's responsibility to ensure that its expert report fully states 
its position. Further, Loe. R. 21.l(F) provides: 
(F) A party may take a discovery deposition of their opponent's medical or 
expert witness only after the mutual exchange of reports has occurred. 
Except upon good cause shown, the taking of a discovery deposition of the 
proponent's expert prior to the opponent's submission of an expert report 
constitutes a waiver of the right on the part of the opponent to call an expert 
at trial on the issues raised in the proponent's expert's report. See also Weyls v. 
University Hospitals of Cleveland, supra. 
A review of the Rules of Civil Procedure and the Local Rules of the General Division 
make clear what the proper course of action for the court is. A discovery calendar had been set 
by the court is based upon which an October 18, 1999, trial date. Defendant requested a 
continuance of trial for two primary reasons: 1) Plaintiffs expert reports were received by 
defendant nearly forty five (45) days after the date set by the court; 2) Defendant exercised its 
authority to exhume the body of Marilyn Sheppard in an attempt to gain further information 
about her death. The court granted a new trial date of January 31, 2000. 
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In view of the new trial date, the court must now extend the prior deadlines for exchange 
of expert reports. Inasmuch as plaintiff has the burden of proof as to the issues upon which the 
reports are based, plaintiff must first submit his reports. Plaintiff has had continuing access to all 
information gathered by virtue of the exhumation of Mrs. Sheppard. It is proper, logical and 
judicially economical to require the plaintiffs experts to amend their reports. Thereafter, the 
State is obliged to submit its responsive reports. Each party would have the opportunity to 
supplement up until thirty (30) days prior to trial. (December 31, 1999). Furthermore, this 
procedure eliminates any confusion as to waiver of an expert opinion by attempting to depose 
these witnesses in a piecemeal fashion. 
For all of the foregoing reasons, the State of Ohio respectfully submits that plaintiff is 
obliged to provide his full expert report prior to the State's submission of responsive reports. 
secuting Attormey 
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CERTIFICATE OF SERVICE 
I hereby certify that a copy of the foregoing Memorandum of the State of Ohio was 
served upon Terry Gilbert, Standard Building, 1370 Ontario, Cleveland, Ohio 44113, by ordinary 
U.S. mail, postage prepaid, this~~ day of October, 1999. 
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